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Please state your name and business address.
My name is Jim Agnew and my business address is 527 East Capitol Avenue,

Springfield, lllinois 62701.

Are you the same Jim Agnew who previously submitted pre-filed direct
testimony in this docket?

Yes.

What is the purpose of this supplemental testimony?
This supplemental testimony will discuss my review of the complaint records of
Talk America, Inc. provided to me by the Company on January 8, 2002 as a

result of a data request.

Please indicate your opinion regarding the Company’s application for a
certificate of facilities-based local exchange service authority in lllinois?

As | discussed in my previous testimony, the Talk America, Inc. complaint
records with the lllinois Attorney General's Office, the Company’s use of multiple
names and d/b/as and the Company’s responses to certain questions have all

led me to believe that the Company lacks the managerial expertise to be certified

as a facilities-based local exchange service provider in lllinois.
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Has your opinion on this matter changed?
No. In fact my review of Talk America, Inc.'s complaint records has revealed
further reasons why the Company lacks the managerial expertise for the

Commission to certificate it as a facilities-based local exchange carrier.

What information in the complaint records of Talk America, Inc. supports
your conclusion?

| analyzed the written records of complaints by lllinois citizens against the
Company as well as the Company’s responses, and found patterns of practice
and behavior which constitute violations of Section 13-902 of the lliinois Public
Utilities Act (PUA). In addition, the complaint records further support my
conclusion that the Company used its marketing association with America On-
Line (AOL) improperly so that customers were led to believe that AOL was their
pre-subscribed long distance carrier. Finally, my review of the third-party
verification tapes provided by Talk America, inc. in support of its sales of long

distance service revealed further violations of Section 13-902 of the PUA.

You already discussed the requirements of Section 13-902 of the PUA in
your previous testimony. What did your review of the Talk America, Inc.
complaint records reveal?

Complaints by lllinois citizens were submitted to Talk America, Inc. by the lllinois

Attorney General's Office, the lllinois Commerce Commission (ICC), the Federal
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Communications Commission (FCC) and the Better Business Bureau (BBB).
The records of these complaints illustrate that Talk America, Inc. used a variety
of similar letter of agency (LOA) checks as a means to acquire new long distance
customers. The checks often contained only the name of America On-Line and
the AOL logo on the front side of the checks. Talk America, Inc. and its d/b/a
“The Phone Company” were mentioned in very small type on the back side of the
checks as the “provider” of the AOL Long Distance Savings Plan. The language
on the front of many of the checks simply indicated that, “Signing, cashing and/or
depositing of this check will switch your long distance service and local toll to
AOL Long Distance Savings Plan.” See Attachment 1 . Moreover, in their
written complaints, customers often alleged that they did not know the distinction
between AOL and Talk America, Inc. Furthermore, in several instances, AOL
was the only party allegedly identified by the complainant despite the fact that
AOL is not a certificated provider of long distance service in lllinois, and those
services were always provided by Talk America, Inc. The LOA checks contained
in the complaint records which were used by Talk America, Inc. to illustrate the

Company’s attempts to obscure its identity with that of AOL.

You mention that not all of the LOA checks contain just AOL’s name on the
front. How did the other checks appear?

Other checks followed a similar design as the checks which only had AOL’s

name and logo on the front in that some checks contained both AOL's name and
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lego in combination with language that indicated the AOL Long Distance Savings
Plan was “provided by Talk.Com Holding Corp” See Attachment 2 Others had
the same language, but instead stated that the AOL Long Distance Savings Plan
was “provided by The Phone Company” See Attachment 3 . A small number of
the checks only contained Talk.Com as the company listed. See Attachment 4.
Finally, several checks were issued to customers in tandem with Discover Card,
and were represented as “$25 instant Cashback Bonus* Award from Discover
Card and Talk.Com. See Attachment 5. Each of the different checks followed
the same basic design, and appear to have been issued to existing customers of
AOL, Discover Card or other companies with which Talk America, Inc. may have

had marketing arrangements. Id.

What other patterns of regulatory violations did you discover after
reviewing the various LOA checks used by Talk America, Inc.?

The patterns of practice by the Company with its LOA checks reveal a variety of
problems. Not only were the LOA checks allegedly used, | believe, as part of the
Company's attempts to obscure its identity, but they were also allegedly used in
a manner which violated Section 13-902 of the PUA. Many of the checks
allegedly contained incorrect customer information such as combining the phone
number for a different customer with the name and address of another.
Nevertheless, it was alleged that these checks then, when signed, were used by

the Company to change the wrong customer's pre-subscribed long distance

phone services. In one instance, the entire list of phone numbers for a hotel
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were allegedly changed to Talk America, Inc., even though the endorser of the
check crossed out the hotel’s main number on the check and replaced it with her
correct number. Furthermore, the name and address on the check in the
complaint records held by Talk America, Inc. do not match the hotel's name and
addresses.

A particularly disturbing case of alleged slamming associated with Talk America
pertains to allegations that, although the address and phone number on the
check belonged to the complainant, the name on the check was not the
complainant’s. Instead, the name on the check was the name of the
complainant’s girlfriend’s ex-boyfriend. When the complainant called the
Company to complain about being switched, he was allegedly told that the
Company could not speak to him because his name was not on the Talk
America, Inc. account. This occurred even though he alleged that it was his
name on the local service and he was responsible for all the bills on that phone
number in question Furthermore, the check in this case was issued on March
26, 2001, but not cashed until April 10, 2001. See Attachment 6 The LOA check
associated with this case also reveals that the Company allegedly initiated this
change in service using the LOA check after the date upon which it claimed in
the Rebuttal Testimony of Sharon Thomas (Page 7, Lines 11-12) it had ended
this practice.

At least two LOA checks in the complaint records were aliegedly used as means

to change customers to Talk America, Inc. without the checks even being signed.

Attachment 4 above illustrates one of these instances. See Attachment 4.
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Finally, from my review of the complete complaint records provided by Talk
America, Inc. the records show that almost none of the LOA checks allegedly
associated with slamming were used in tandem with confirmation letters to
customers as required under Section 13-902 of the PUA. In only a couple of
rare instances were confirmation letters included in the records. See Attachment
7. However, these confirmation letters from the Company were still in violation of
Section 13-902 of the PUA because the letters did not follow the guidelines set
forth in the Section. In particular, the letters do not contain a toll free number for

the customers to call in order to cancel the change in service.

What other patterns of regulatory violations and/or deceptive practices did
you discover in the complaint records provided by Talk America, Inc.?
Many of the complaint records contained replies from Talk America, Inc. that the
Company had no LOA or independent third party verification (TPV) on file to
support the alleged change in carrier. These are examples of clear violations of
FCC slamming rules and Section 13-902 of the PUA.

In some of the complaint records where the Company could produce no LOA or
TPV, Talk America, Inc. asserts that the customer had signed up on-line.
However, any action by the customer to “sign-up” would still fall under the same
regulatory requirements for LOA’s, and the Company did not supply any on-line

forms or signatures in support these particular claims. Additionally, no

confirmation letters, as required under Section 13-902 of the PUA, were included
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in these records.. For example, one record of a customer who was allegedly
enrolled using muitiple methods (LOA check, TPV and “on-line sign-up) included
one page of what appears to be an on-line LOA. See Attachment 12 However,
the letter only asked the customer to provide its phone number and nothing else.
FCC rules for LOAs require more information, including the subscriber's name
and billing address, Moreover,, as with the vast majority of the other cases, no
record of a confirmation letter was attached to this file.

Other records in the complaint files supported my concerns about the Company’s
use of its association with AOL. For example, one customer alleged they
received a winback letter addressed to “Dear AOL Long Distance Member,”
referring to the customer's “service with AOL Long Distance,” and signed by
“AOL Long Distance, Customer Care.” See Attachment 8 The letterhead
contains AOL’s logo with Talk.Com’s logo and address directly underneath it.
Moreover, this is the only place where Talk.com is referenced in the entire letter.
Id.

Talk America, Inc.'s TPV provider also seems to be confused about the
Company's identity. In a reply letter, to the FCC, the third party verifier,
Advanced Data-Comm, Inc. (ADC), never mentions Talk America, Inc. See
Attachment 9 Instead, it references verifying the customer’s “intent to change
their telephone service to the AOL Long Distance Savings Plan.” Id. It also states
that, “ADC identified this particular customer account as a verified sale and

notified AOL accordingly.” Id.

Still, another customer alleged experiencing Talk America, Inc.’s use of AOL’s
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identity to obscure its own when she alleged that she received a collection notice
from the AOL Long Distance Savings Plan, with the AOL logo stating she owed a
balance “due to AOL Long Distance Savings Plan,” and signed by “AOL Long
Distance Savings Plan, Collections Department.” See Attachment 10 Many
customers alleged they were billed for monthly fees or other charges on their
credit cards by Talk America, Inc. even though PIC freezes blocked the
Company’s attempts to change the customers’ long distance services. Credit
card statements were included in the records in support of these allegations. Id.
As | reviewed the complaint records, | also began to notice a pattern in which
customers repeatedly alleged that they had either been slammed multiple times
by Talk America, Inc. or alleged that their attempts to select another long
distance carrier had been blocked despite having no PIC freeze with their local
company. Some of the complaint records included Talk America, Inc.’s
employees mentioning the need fo receive a customer's “notice of intent to
cancel service.” Finally, | came across a Company employee’s notation that
stated the following about a customer’s account:
On 5/19/98 we received notice of cancellation from lec. On 5/20/98 we
resubmitted an order to lec as we were never notified from member that
she wanted to cancel. That order was confirmed on 5/21/98. On 10/8/98
we received another notice of cancellation from lec but no request to
cancel from member. On 10/14/98 another order was sent to lec and it
was confirmed on 10/15/98. On 11/13/98 member contacted us to find
out why we were still her carrierr Member was told that according to
Terms of Service that she agreed to, we required that all members must
notify us of the request to cancel in writing.

See Attachment 11

| have concluded that Talk America, Inc. re-submitted PIC changes for

customers who had legitimately chosen other carriers in direct violation of FCC
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slamming rules and Section 13-902 of the PUA. The Company cannot use its
previous LOA or TPV to re-submit a PIC change once the customer has actively
chosen another carrier. Reguiations require that a new sale and
verification/confirmation be performed in order to do this. Regulations also do
not require any sort of cancellation notice by the customer to the previous carrier,
and Talk América, Inc.’s records provided no customer-signed contracts which

would dictate otherwise.

. Did you also find any regulatory violations in your review of the audio

tapes containing TPVs for Talk America’s sales to lllinois customers?

Yes. As | detailed in my previously filed direct testimony, TPVs must follow
certain guidelines under lllinois law. Agnew Direct Testimony, Page 4, Line 16 to
Page 5, Line 3. They must alsc comport with the slamming rules of the FCC. Id.
In many of the TPV tapes provided by Talk America, Inc. | reviewed the verifier
did not confirm the subscriber address, as required under Section 13-902 of the
PUA.

Many of the TPV tapes revealed that the verifier also did not advise the
subscriber that they may only designate one pre-subscribed carrier for each type
of service for each line, as required under Section 13-202 of the PUA.
Furthermore, in many of the TPV tapes, the verifier stated that the subscriber's

service would be changed to the AOL Long Distance Savings Plan, instead of

the Company. Talk America, Inc. and its previous names and d/b/as were only
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mentioned briefly later in the verifications, typically when the verifier was
discussing the customer’s billing, rates and benefits.

One TPV audio record revealed that the verification was for a change to the
“Sears Callers Advantage Long Distance Program.” While the complaint record
for this particular customer’s alleged change in service was blocked by a PIC
freeze, this did not, allegedly, prevent the company from billing her a monthly fee
on her Sears Charge under the name, “Callers Advantage”. Apparently, this is
yet another d/b/a or Company name that Talk America, Inc. used.

Finally, many of the TPV tapes contained no mention of the fact that a fee may
be imposed to the subscriber for the change in service as required under Section

13-902 of the PUA.

To summarize, in your opinion has Talk America, Inc. exhibited the
necessary managerial capabilities to be certificated as a facilities-based
local exchange carrier in lllinois?

No. Talk America, Inc.’s complaint records reveal patterns of practice over a

period of several years in direct conflict with lllinois statutes and FCC rules.

Does this conclude your supplemental testimony?

Yes.
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Halding Corp.

Account Number: CGGOO031542871

- c4/16/2001

Taik.com
6835 Route Z02
New Hcpe, PA 18328

JOSH HUTTER
44 WILLCWHAVEN CT
COLONA, IL 612419012

Dear Talk.ccnm Leong Distance Savings Plan Customer,

hack you for choosing the Talk.com Lon istance Savir lan.
Th vou for choosing ¢ 1 L Dist e Zavings Plan

We have received your order for phone number 309-796-0%25 and
nave forwarded it to AMIRITECH ILLINOIS. Scon you will begin to
enjoy the pricing and <zatures that only Talk.com members can
demand. ETach menth, y=2ur long distance charges are convenilently

pilled to rhe credit car: you selected. The charges appear on
your credii card as'lal=..om Long Distance™. Yo view your on-line
billing informatiorn, Ei

1 e go to the Member's Area at
http://www.talkx.com, and enter the following information:

Account Number= 3154287.

Passwords=

If you wish to change tre password, please login tc our Members
Erea, enter the passwert ibove e view your bill, then select
"Tnange Password” undsr toe Modify Ascount section. Then

frllow the instructions.

W
1ot

you nave anmy as=ditisr .. ;i ..stisns, please go the Member's Area
hoops A fwwwotale oom, W - rule and appreciate your business.

i
v
-
"
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—
-~
~

alkK.com Long Nisrzn-e Tiat oo R

TALK 91517

TALK_com Halding Corp - 6805 Route 202 - New Hope, PA 18938 - Phone 215-862-1500 - Fax: 2!5-862-1313
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EDWARDSVILLE., IL eld25

Dear AQL Leng Distance Member,

UnZforzunately we have receivsd Srom AMERITIOE ILLINCTIS of

a meguest for sexvice interrupticn regeri.ng your account with AcL

Long Distance provided by Talk.c-om. T: onu owere not aware cof the
cancellation of your AL Leng Disztarss ssziunt, it is possibla that

nother sarriar has raguested t: zwiT:n o our serwvics without vour

authorization.

To prevent an interrurtion of Y“““ Long Distance and

vour conline billing, please contec 0I5 and rell tnem

not to make the change.

Ramember, you may regsive a final bBill Ior the calls made between the
nd of your last pilling cycle and trne efisetive daze of vour
cancellation.

We value and appreciate your business. I7 wou have in fact cancelled
your service., we sincerely hope thar you will reconsider this decisisn
and keep your lines orn cur plan. I: vou would like to discuss your
service, please call us at 1-885-42:-3238

Sincsrely,

ACL Long Distance
Customer Care

TALK 81981
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June 27, 2001 . e
Re; BTN 8156340243 . - . “‘9'
Susan McMillan:

This Jetter is being provided to you in order to clarify the procedures used by Advanced

Data-Comm (ADC), an Jowa-based independent thicd party verifier, with respeet to the B

change of the above described BTN from their previous long distance S
telecommunications provider to the AOL Long Distance Savings Plan. These procedaures = %
strictly conform {0 the rules and regulations regarding the change of a consumer’s :
primary long distance telecommuonications service provider as prescribed in Title 47,

Section 64.1100 of the Code of Federa) Regulations and FCC 98-334, 14FCC Red 1508

(1998).

On 10/14/99, ADC Verification Represeatative # 0899 verified that the individual
identifying them sclf es the duly guthorized person to muke decisions on the long dislance
service and the AOL account, as well as their intent to change their tekephone service to
the AQ]. Long Distance Savings Plan. The customer identificd them self as Susan
McMillen. Afier Susan duly authorized the change jn the primary Jong distance
telephone service provider, the ADXC Verification Representative obtained the customer's
date of birth: 051862 as their unique idertifier. As such, ADC identified this particular
custorner account as a verified sale and notified AQL accordingly.

As an‘independent third party verification company, Advanced Data-Comm, Inc. docs
not have access to or knowledge of the phonc charpes incurred by Susan, Therefore,
ADC lacks the authority 10 cancel or make adjustiments to this account.

Thank you for your time and consideration regarding this matier. TCyou have any
questions or need addiGonal juformation, please feel free to contact customer support at
1-888-825-5265.

Sincerely, -

Laura McCandiess

Laura McCandless
Account Manager, ADC
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5 Dear ADL Lang Disumce Saving Plan Member, o
WE URGE YOU NOT TO IONORE THIS REQUEST!
We currsatly show » bainee of $497.34 dve i ACL Long wismnce Savings Fian, which i now scrivuiy
past due. We have attempiad (o costaet you by scvemi means on a number of ocsasions,
Please be sdvised your failurt b cooperaic in satelying this debt may Teave us vo nmarmu et 10 refer
your REEpend 8o & 2o lteinn ppengy Ior forthor actlon e e ey v evnerr e e
The fastes! and simplest wiy (0 resatve this balance and npdate your payment infgraation is © £0 0
Keyword: LD Member, click “Updare Account™, ;ctm‘t need (o changs oty paymnt in [ormuiion”, e~ === e
entar n valid pragit eard them elry sehmit e it e v vt e e
To vicw your endinc billieg, or i you have any questions sbaut the scrvice, plaasc visit our iew Member's
Aren at Keywaord: L) Member.
We accepe all taor credit cards of 2 cheei by phone. To make x paymient Zrrangement, contact o3 o i-
SEX- 3449344, 1f you have slcendy resolved this debe with aur tolleetions depstment plosse disregard this
notice
M you are unabie 1o prov wic svafn-croun cand o ndieckcly phoneryoo canr ke 4 paymcin-by sondang g 1 e -
check crmmatdq to !hefdmwhg arkiresg;
0. Box 1505 - — e
Palis Harbor, FL HEIZ-ISGS "3
Sinoerely,
AQL Long Disance Su\-rings Pian
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Sub;;  Patricia Meyer 618-2356410 FCCIL 4/26/00
Date:  4/18/00 2:48:33 PM Eastem Daytight Time

From: Tikjcey

To. Tsicynthia, Tecce

Sent on: ADL 4.¢ for Windows

Complaint Summary:
Mkt Code: 822 Online signup

Membper is stating that we switched her phone senice twice without her authorization. Member did sign up for sendce in Dec
of 1997 online. The order was sent to lec on 12/30/97 and it was confirmed by first usage on same day.

On 5/19/98 we received notice of cancellation from lec, On 5/20/98 we resubmitted an order to lec 85 we were nevar notified
from member that she wanted to cancel. That order was confirmed on 5/21/98. On 10/8/98 we received another notice of
canecellation form lec but no request 1o cance! from member On 10/14/98 another order wag sent to lec and it was confinrmed
on 10/45/98. On 11/13/98 member contacted us to find out why we were still her carier. Msmber was told that according to
the Terms of Senvice that she had agreed to, we required that all members must notify of us of the request to cancel in writing.
She did request to cancel then so we blocked her iine of our senice. Membars last call was on 11/7/938. Total amount bitled to
account was $65.28, total amount paid was $57.58 and total amount credited was $0.09.

Complaint appears 10 be imvalid as Tems of Senice due state that member needs to contact us in the event they want to

cancel and we were never contacted. Will offer to-credit out 7 81 balance on account and close it with O balance due as
resoiution.

Resoiution: No Contact

Tried contacting member with no respanse, will resolve complaint na contact as foliows:

Deactivated Screen Name

-Blocked BTN from our network

-Removed any billing info

-Credited out remaining balance on account of 7.61
-Farwarded info to Patti Volkar to add to do not contact list

Account has been closed with @ zero balance due. complaint resolved with no contact. Mailed resclution letter to address on
file to inform member of resolution.

ACCOUNT RESOLVED
BRIAN.
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Long Distance

R applicabie; inlrastate long distance catier and that i may dasignate onfyone primery

Enro"Now To BeginSavingon Longaistance ettt e r s 1 e e e

STEP 1: Enter the telephone number on which you 217-523-0611
rmake long distance calls:

Example: 123-965-1234

STEP 2 Do ynl frequently uge any of your other telephone Cves & No
Bnes to make long distance calls?

SYEP 3: Tel.Save will bill the credk card on file with AOL or
you can provide another credtcard: - - :

& Bill to Credit Card on File " Bill Anather Credit Card
STEP 4: Enter full name for Authorization

DAVID ALLIAN

You will recene vour calling card instructions via emaif within 24 hours of the
processing of your order,

Long Distance

Tel-Save Long Distance Service Agreement

By complating this order, | authonze Tel-Save, Inc. 1o request my local telephone compary
to change my primary Interexchange carrer designation for the telaphone number histed on
the previous screen, | understand that Hus change is for my interstate and, where

interstate, and where appliceble, one prmarny Inliastate Jong distance camier. § also
understand that my focal phone company may charge me a fee for this change, which may
appear on my kocal telfephone bill as = change refated to “The Phone Company”, a name
that Tel-Save does business as in many jurisdhctions. 1 verify that | am over 18 years of agel
and haye the authonty to make Wis requesl.

PREVIOUS CUMPLETE THIS ORDER CANCEL

ol m e 2 s raer st prsg e = TR

SWITCHFOR: 217-52%-04611 J




